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April 7, 2020 – The global outbreak of the novel COVID-19 virus and resulting pandemic have disrupted nearly all

�elds of commerce throughout the world.  While the situation continues to develop and has had broader

implications, the e�ect both on U.S. and EU sanctions and export control policies is notable.  We summarize below

some of the changes to U.S. sanctions and export controls that have occurred in recent weeks in response to the

pandemic. We also present the European response to this crisis with respect to export control regulations.

Because the situation is dynamic, compliance professionals should continue to monitor further developments

closely. 

The U.S. Response to COVID-19

Favorable Licensing for COVID-19 Related Goods and Services for the Time Being

For the time being, many items related to the coronavirus response are subject to general authorization and

otherwise favorable review standards.  Already the U.S. government has issued general licenses to facilitate the

provision of humanitarian goods to Iran, where the virus has had a devastating impact.  Speci�cally, on February

27, 2020, the U.S. Department of the Treasury, O�ce of Foreign Assets Control (“OFAC”) – the U.S. agency

responsible for administering and enforcing most U.S. sanctions – issued General License 8.  That general license

authorizes payments and related transactions involving the Central Bank of Iran for exports of food, medicine, and

medical devices.  The general license builds upon several existing authorizations, which are summarized in a new

Frequently Asked Question issued on March 6, 2020, and broadly permits certain donations and other

humanitarian aid to Iran, so long as the recipients are not the Government of Iran, Specially Designated Nationals,

or otherwise prohibited parties. 

To date, there have been no similar general licenses issued by the U.S. Department of Commerce, Bureau of

Industry and Security (“BIS”), which is the U.S. agency responsible for dual-use export controls on goods and

technology.  For the time being, we anticipate that license requests for COVID-19 related items that would require

authorization from BIS will generally be reviewed favorably by the agency, consistent with the policy underlying
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OFAC’s General License 8.  In particular, on February 7, 2020, BIS issued guidance specifying that the COVID-19

virus is classi�ed as EAR99, meaning that samples of the virus subject to the EAR (by, for example, being present in

the United States) generally may be exported, re-exported, or transferred to most countries without a destination-

based license.  This is notable because the related virus from the SARS outbreak in 2003 is classi�ed under ECCN

1C351.a.46, which is subject to more stringent licensing requirements.  The current classi�cation of the COVID-19

virus as EAR99 could therefore more easily facilitate international research on treatments and vaccines for the

virus. 

However, as the crisis continues to unfold, if certain essential resources become globally scarce – such as

respirators and certain medicines – it is possible that BIS could control such items under its existing powers

applicable to goods in “short supply,” which are described in Part 754 of the Export Administration Regulations.  

In the immediate aftermath of the outbreak, a number of countries around the world instituted unilateral trade

controls on medical equipment and other supplies needed to respond to the pandemic.  Indeed, according to

one report, as of March 21, 2020, at least 54 governments had instituted such controls.  In addition, following

restrictions by some individual member states, the EU instituted a license requirement for the export of personal

protective equipment.  Other counties – including Russia, Turkey, and India – have imposed similar restrictions or

outright bans on export.  The White House is also reportedly drafting a “Buy American” executive order intended to

bring pharmaceutical and medical supply manufacturing back to the United States, but has been met with

opposition within the administration.  In addition, on April 3, 2020, the White House used the Defense Production

Act to block U.S.-based 3M from exporting surgical face masks abroad, signaling perhaps a more aggressive

approach towards controls on items used to contain the outbreak. 

Timing Delays

With the metropolitan Washington, D.C. area and other major cities throughout the United States subject to

shelter-in-place orders, all but essential government employees have moved their work from their normal physical

locations to home.  Ine�ciencies, distractions, and family needs could delay and expand the review timelines of

license applications and other requests for authorization.  If a large number of the personnel responsible for

license reviews or their immediate family members become ill, delays could be extended even further.

In addition, even for exports or re-exports that are authorized, �nding available shippers and freight forwarders

may prove challenging, with many non-essential shipments being delayed to free up supply-chain resources

necessary to e�ectively respond to the pandemic.  Shippers, such as FedEx, have reduced their capacity in

response to the slowing economy, and have suspended their service guarantees in anticipation of delays.

Further, ongoing regulatory objectives may be put on pause or delayed.  In particular, the Export Control Reform

Act of 2018 directed BIS (in conjunction with the Departments of Defense, Energy, State, and other agencies as

appropriate) to de�ne the terms “emerging technologies” and “foundational technologies,” and to impose controls

on such technologies that are “essential to the national security of the United States.”  In late 2018, BIS issued an

Advance Notice of Proposed Rulemaking to solicit comments on the criteria that should be considered in de�ning

“emerging technology,” and recently – in January 2020 – issued an interim rule with the �rst restrictions

applicable to arti�cial intelligence software.  A proposed de�nition for “emerging technology” had been expected

by the end of 2019, but it is likely that the COVID-19 crisis will result in further delay of additional rulemaking on

this issue.

Enforcement Remains Steady

Nevertheless, enforcement activity – at least throughout the early part of the crisis – has continued.  For example,

during the week of March 16, 2020 alone, OFAC took three separate enforcement actions to designate nearly

twenty parties involved in exporting Iranian petroleum products.  Similarly, on March 26, 2020, U.S. Department of

https://www.bis.doc.gov/index.php/documents/pdfs/2532-severe-acute-respiratory-syndrome-coronavirus-2-sars-cov-2-faq/file
https://www.globaltradealert.org/reports/51
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_469
https://www.politico.com/newsletters/morning-trade/2020/03/30/battle-continues-over-buy-american-order-786469
https://www.nytimes.com/2020/04/03/us/politics/coronavirus-trump-3m-masks.html
https://www.wsj.com/articles/fedex-withdraws-fiscal-year-guidance-due-to-coronavirus-11584477842
https://www.supplychaindive.com/news/coronavirus-ups-fedex-suspend-service-guarantees/575280/
https://uscode.house.gov/view.xhtml?path=/prelim@title50/chapter58&edition=prelim
https://www.federalregister.gov/documents/2018/11/19/2018-25221/review-of-controls-for-certain-emerging-technologies
https://www.federalregister.gov/documents/2020/01/06/2019-27649/addition-of-software-specially-designed-to-automate-the-analysis-of-geospatial-imagery-to-the-export
https://www.politico.com/story/2019/09/19/commerce-export-rules-technologies-1738335
https://www.wsj.com/articles/u-s-steps-up-iran-sanctions-amid-coronavirus-as-tehran-charges-cruelty-11584647223?mod=searchresults&page=1&pos=3
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Justice announced that a federal grand jury had indicted Venezuelan President Nicolás Maduro on drug

tra�cking and money-laundering charges, even as courts across the country began to close and suspend

proceedings in response to the crisis.  The devastating e�ect that the virus has had thus far in Iran in particular

has drawn international pressure for the U.S. to lift sanctions targeting that country and others, with one of the

most prominent calls coming on March 31, 2020, from the UN Special Rapporteur on the Right to Food.  However,

Treasury Secretary Steven Mnuchin vowed, “The Trump administration will continue to target and isolate those

who support the Iranian regime.”   

It is therefore imperative that companies remain vigilant in their compliance e�orts, even while juggling  myriad 

unprecedented and di�cult challenges.  In particular, employees working from home should exercise care,

especially when utilizing technical data subject to export controls, to avoid inadvertent “deemed” exports to

unauthorized persons.  Compliance o�cers should also stress that companies’ compliance procedures – such as

screening and third-party due diligence – remain in e�ect throughout the crisis. 

The EU’s Response to COVID-19

In response to the crisis, EU Member States have aimed to protect the supply of goods and technologies within

the medical and healthcare sector at the country level, while at the same time regulating EU exports to third

countries at the European level.

The EU’s Limitations on Export Restrictions Between Its Member States

According to Article 168 of the Treaty on the Functioning of the EU (“TFEU”), public health falls within the

jurisdiction of Member States themselves. Member States are therefore, in principle, free to organize and supply

their healthcare systems as they see �t.

However, EU action can, by its own terms, “supplement” and “support” these national policies. As such, Article 4 of

the TFEU and Article 168 of the TFEU provide for shared jurisdiction between the EU and Member States on

common security and public health issues. This shared jurisdiction includes such issues as disease prevention,

combating major health scourges, and combating serious cross-border threats to health. Nevertheless, it should

be noted that the EU’s ability to legislate and adopt legally binding texts on these matters is limited to those that do

not require legislative or regulatory harmonization of Member States’ national laws.

For their part, Member States have the obligation to respect the fundamental principle of the free movement of

goods within the single EU market, as provided for in Articles 26 and 28 to 37 of the TFEU, and barriers to the

trade of goods may only be re-established in certain circumstances, such as the protection of public health.

In this vein, since the beginning of the health crisis in Europe, several countries, including France and Germany,

have taken national measures introducing requisitions of personal protective equipment (“PPE”) – which includes

equipment such as masks, protective goggles and visors, face shields, oral-nasal protective equipment and

protective clothing – and restrictions on the export of this PPE. For example, France seized all stocks of anti-

projection and FFP2 type surgical masks from national producers and distributors, and then extended this

requisition to other types of surgical masks. These national requisitions have de facto restricted all exports of

masks outside French and German territories.

To respond to this seeming retreat within national boundaries, and in order to ensure the free movement of

goods between Member States, the EU has reacted twofold: to provide a coordinated response to the health crisis

and ensure unhindered access to medical supplies within the EU.

https://www.nytimes.com/2020/03/26/nyregion/venezuela-president-drug-trafficking-nicolas-maduro.html?searchResultPosition=1
https://foreignpolicy.com/2020/03/03/iran-coronavirus-spreads-sanctions-covid19-iranian-doctors-fear-worst/
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=25761&LangID=E
https://www.wsj.com/articles/u-s-steps-up-iran-sanctions-amid-coronavirus-as-tehran-charges-cruelty-11584647223?mod=searchresults&page=1&pos=3
https://www.europarl.europa.eu/factsheets/fr/sheet/38/libre-circulation-des-marchandises
https://www.legifrance.gouv.fr/jo_pdf.do?id=JORFTEXT000041679951
https://www.bundesanzeiger.de/ebanzwww/wexsservlet?page.navid=official_starttoofficial_print&genericsearch_param.edition=BAnz%20AT%2004.03.2020&global_data.language=de
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First, on March 13, 2020, the European Commission reminded the French and German governments, without

naming them directly, that “[i]t is essential to act together to secure production, stocking, availability and rational use

of medical protective equipment and medicines in the EU, openly and transparently, rather than taking unilateral

measures that restrict the free movement of essential healthcare goods.”  In so doing, Brussels therefore called

upon the crucial importance of solidarity between Member States during the current health crisis.

Second, the Commission issued new guidelines on border management measures to protect public health and

ensure the availability of essential goods and services. The text emphasizes that “[t]he coronavirus crisis has

highlighted the challenge of protecting the health of the population whilst avoiding disruptions to the free movement

of persons, and the delivery of goods and essential services across Europe.” The EU, through these guidelines, thus

reminded its Member States that safeguarding the functioning of the single market is essential to address

shortages that would exacerbate the social and economic di�culties Member States are already experiencing.

In response to the Commission’s call, France and Germany decided to withdraw their restrictive measures on

transfers of PPE to ensure that “the [PPE] equipment held goes where it is needed, to patients, doctors, hospitals,

health care sta�, etc.” By way of example, at the end of March, France and Germany each sent more than a million

masks and 200,000 protective suits to Italy.

Export restrictions between EU Member States and third countries

The Commission has adopted Regulations (EU) 2020/402 and (EU) 2020/426, requiring PPE exports from the EU

to non-EU states to be subject to prior authorization by the competent authorities of the Member States. 

This measure is applicable for a period of six weeks starting on March 15, 2020. However, exports to Norway,

Iceland, Liechtenstein, and Switzerland, as well as to the Overseas Countries and Territories (i.e., those countries

identi�ed in Annex II of the TFEU which are described in Article 198 of the TFEU as “non-European countries and

territories which have special relations with Denmark, France, the Netherlands and the United Kingdom”), the

Faroe Islands, Andorra, San Marino and Vatican City, will not be subject to these restrictions.

In France, it is the Service des Biens à Double Usage (i.e., the French Dual-Use Goods Agency, the “SBDU,”

attached to the Ministry of the Economy), that has been designated by the Commission as the authority for issuing

export authorizations for the medical protection goods listed in the Schedule to Regulation 2020/402 of March 13,

2020. The SBDU is authorized to receive applications, organize the administrative process, and make licensing

decisions according to the criteria set out in the aforementioned Regulation.

Conclusion

The COVID-19 outbreak presents new and unprecedented challenges.  Its e�ect on the U.S., EU and international

approach to sanctions and export controls may be felt for months or even years to come.  While the crisis in still in

its early stages, compliance professionals should monitor developments daily, ensuring their respective companies

are continuing to maintain appropriate risk-based compliance e�orts. 

Click here to go to our COVID-19 Resource Center for more advisories, articles and other content related to the

coronavirus pandemic.
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