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INSIGHT

The Global Magnitsky Act: Sanctions in

response to international crises

By Ryan Fayhee, Alan Kashdan, Olivier Dorgans, Tyler Grove and Clothilde Humbert

T
he Global Magnitsky Human Rights

Accountability Act (‘Global Magnitsky

Act’) is a federal statute that targets

persons responsible for human rights

abuses and corruption throughout the

world. While US sanctions have long

targeted persons based on other malign

behaviours (e.g., drug trafficking, terrorism,

proliferation of weapons of mass destruct -

ion), the Global Magnitsky Act has proven

to be the go-to tool that allows the US to

quickly respond to global political crises.

The Global Magnitksy Act is the second

piece of legislation named after Russian

lawyer Sergei Magnitsky, who discovered

and revealed a scheme that allowed

Russian Interior Ministry officials to pocket

5.4 billion rubles ($230 million USD) in

fraudulent tax refunds. Magnitsky was

arrested in 2008 and died in custody in

2009. In 2012, Congress passed the first

piece of legislation, which authorised

sanctions against Russian officials

believed to be responsible for Magnitsky’s

death and other perpetrators of human

rights abuses in Russia.

In 2016, Congress enacted the Global

Magnitsky Act, which broadened the

original 2012 legislation to apply

worldwide and provided for corruption as

an additional basis for the imposition of

sanctions. On 21 December 2017,

President Trump issued Executive Order

13818 to implement the Global Magnitsky

Act. Specifically, the order authorises the

Office of Foreign Assets Control (‘OFAC’) to

apply asset-blocking sanctions and visa

restrictions to persons involved in ‘serious

human rights abuse’, corruption or the

transfer of the proceeds of corruption, or

who are leaders or officials of a sanctioned

entity or entity engaged in human rights

abuses or corruption.

Likely because of the legislation’s

broad applicability, the sanctions have

been the primary vehicle to further the

administration’s policy of incremental

sanctions pressure to achieve its foreign

policy goals. To date, the Trump

administration has made over 100 Global

Magnitsky Act designations.

For example, in April 2018, Nicaraguan

President Daniel Ortega and his political

supporters began to violently repress

opposition party protests following

controversial social security reforms and,

using the authority granted by the Global

Magnitsky Act and Executive Order

13818, OFAC acted quickly to designate

three of these individuals in July 2018.

Following continued violent political

repression in the country, the

administration recently authorised more

comprehensive sanctions on 27 November

2018 through Executive Order 13851,

including designating the sitting vice-

president, who happens to be President

Ortega’s wife.

While most US sanctions programmes

allow OFAC full discretion to decide

whether to implement sanctions and

against whom, the Global Magnitsky Act

requires the president to respond within

120 days to a request from the heads of

certain congressional committees for a

determination as to whether specific

parties engaged in human rights

violations, and, if so, to impose sanctions.

This mechanism was utilised in the recent

sanctions imposed in response to the 2

October 2018, murder of journalist Jamal

Khashoggi at the Saudi consulate in

Istanbul. On 10 October 2018, 11

Republican and 11 Democratic senators,

including the chairman and ranking

member of the Foreign Relations

Committee, co-authored a letter to

President Trump requesting such a

determination ‘with respect to any foreign

person responsible for such a [human

rights] violation related to Mr. Khashoggi’.

Subsequently, on 15 November 2018,

OFAC sanctioned 17 individuals for their

role in the murder.

Like other US sanctions programmes,

the US can apply Global Magnitsky Act

sanctions unilaterally without the consent

of other countries. While swift application

of the sanctions is part of their

effectiveness, the US government would

be best served to establish multilateral

support for the sanctions actions when

possible, especially from jurisdictions that

have adopted similar measures, including

the EU, UK, Canada, Lithuania and Estonia. 

Other unilateral sanctions priorities –

most notably, the US’s efforts to isolate

Iran after withdrawing from the Joint

Comprehensive Plan of Action – require

cooperation from foreign partners to

eliminate financial channels that could be

used to evade US restrictions. With the

increasingly cautious nature of banks and

freight companies, often going beyond

what the law requires, there are growing

concerns that the spillover effect from

targeted sanctions in some countries could

have unintended, detrimental effects on

certain local economies and could also

limit access to medicine, food, and other

humanitarian goods and services in Iran,

Syria, Sudan, and North Korea.

Moving forward, companies are advised

to carefully manage their supply chains,

third-party relationships, ownership

structures, distribution networks and

customer contacts to guard against this

diverse array of risks and, in particular,

account for the long-arm reach of US

jurisdiction to far-flung operations.

Meaningful diligence when on-boarding

customers and third parties and regular

(and periodic look-back) screening with up-

to-date protocols are essential. Existing

diligence protocols intended to address

corruption risk, can also be leveraged to

account for and mitigate these additional

risks. As customer contracts and loan

facility agreements increasingly contain

provisions to limit liability and avoid

reputational damage, there is no better

time to evolve beyond the now outdated

compliance stovepipes of the past into

holistic and programmatic compliance

programmes that are fully implemented

into internal policies, procedures, and
approvals. n
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