
An Overview of U.S. Discovery 
for Japanese Companies

The United States Permits Discovery

The United States legal system permits “discovery,” a process by which a party to a lawsuit may obtain 

evidence from the opposing party. If you are a party to a U.S. litigation, the opposing party may require 

you to (1) provide your internal documents relating to the case and (2) make your employees available for 

deposition, i.e., questioning under oath by the opposing party.

U.S. Discovery Is Broad

In the United States, the parties may obtain discovery from each other on any matter that is relevant to 

the case, subject to certain limits. In larger cases, companies may exchange hundreds of thousands, if not 

millions, of documents and may take depositions from many witnesses. The discovery process typically 

begins early in the litigation and can take several months, if not longer, to complete. In larger cases, 

discovery may take years.

The Parties Conduct Discovery On Their Own

The U.S. discovery process happens outside the courtroom. The judge does not become involved in the 

discovery process unless the parties ask the judge to resolve a dispute between them.

Parties Are Required To Preserve Evidence

U.S. law requires the parties to preserve evidence that may be needed in the lawsuit. This duty requires the 

parties to take certain steps, including the issuance of an internal “document hold” to relevant personnel 

and the IT department. Failure to preserve evidence may lead to sanctions and even the loss of the case.

Initial Discovery

At the outset of the discovery process, the parties are required to (1) exchange basic information about 

witnesses, documents, and insurance; and (2) develop a proposed discovery plan for the case. Based on 

the parties’ discovery plan, the court will issue a scheduling order setting forth deadlines for completing the 

proposed discovery.

Privilege/Work Product 

Certain types of information are protected from discovery (i.e., they do not have to be disclosed to the 

other party). This includes information protected by the attorney-client privilege and the work product 

doctrine. The attorney-client privilege protects confidential communications between an attorney and 
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a client relating to the rendering of legal advice. The work product doctrine protects materials that are 

prepared in anticipation of litigation or for trial.

Requests For Production (“Document Requests”)

A party is permitted to request documents that are within the possession, custody, or control of another 

party. There is no limit to the number of document requests that may be made, and the requesting party 

typically seeks many categories of documents. The responding party may object to the document requests 

on various grounds. The process of collecting, reviewing, and producing documents – which may include 

both electronically-stored documents and hard copy documents – typically requires assistance from an 

e-discovery vendor.

Written Discovery 

In addition to document requests, a party may serve interrogatories and requests for admission on another 

party. Interrogatories are written questions relating to the subject-matter of the case. Requests for admission 

ask the responding party to admit that certain facts are true or that certain documents are genuine.

Depositions

A party may also seek to question persons who have information relevant to the case. This includes the 

opposing party (through a designated representative), its officers, its employees, and its expert witnesses. 

The questioning is typically done in-person, under oath, in a conference room at one of the law firms.

There will be a stenographer and often a videographer present to record the deposition. The witness is 

entitled to be defended by an attorney, who may object to improper questions. The transcript or video of 

the deposition may be used at trial for various purposes.

Other Discovery

Depending on the case there may be other types of discovery, including inspections and medical 

examinations. For example, in an automotive case, the defendant may wish to have an independent expert 

inspect the plaintiff’s vehicle.

Non-Party Subpoenas

A party may also seek discovery from a non-party that has evidence or information relevant to the case. To 

obtain such evidence, the party’s attorney may issue a subpoena to the non-party seeking  documents, a 

deposition, or both.
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