
So how did Justice Stevens, who had spent his legal career
mostly defending large companies against antitrust claims,
become such an ardent trustbuster on the bench? To answer that
question, we begin with his childhood in Chicago. 

“Chicago, my home town”7

Justice Stevens’s background could not have been more differ-
ent from the man he replaced, William O. Douglas.8 Whereas
Douglas was raised by his poor widowed mother in a small town
in Washington, Stevens was born into a prominent family in the
country’s second largest city at the time, Chicago. And whereas
Douglas had always been restless in seeking to advance his
career prior to his appointment to the Court, Stevens had lived
in Chicago for most of his life before being appointed to the Court
and had spent almost his entire career at a single law firm prac-
ticing antitrust law. 

Justice Stevens’s early childhood in Chicago was one of enor-
mous privilege. His grandfather, J.W. Stevens, was a successful
businessman who became extremely wealthy through real estate
investments and other ventures, including several hotels in
Chicago.9 Stevens’s father earned a law degree from North -
western, but never practiced law. Instead, he managed the fami-
ly’s two largest hotels, one of which, the Stevens Hotel, was at the
time the largest in the world.10 One of Justice Stevens’s most
memorable moments while growing up in Chicago during the Jazz
Age was meeting both Charles Lindbergh and Amelia Earhart in
the Stevens Hotel when he was only seven. Another was watch-
ing Babe Ruth’s legendary called shot in the 1932 World Series.11

Unfortunately, when Stevens was just nine, the 1929 stock
market crash devastated the Chicago hotel business. To stay in
business, the Stevens Hotel borrowed over $1 million from an
insurance company the Stevens family controlled. Prosecutors
charged Stevens’s father, grandfather, and uncle with embezzle-
ment. Stevens’s grandfather suffered a stroke and his uncle
committed suicide before they could be tried, leaving Stevens’s
father as the only defendant to stand trial and be convicted.
Reading his memoirs, one can sense how painful this episode
must have been for Stevens. He was quick to explain that his
father’s conviction was later overturned by the Illinois Supreme
Court, emphasizing that the court found that the record did not
contain even a “scintilla” of evidence of criminal intent.12

After high school, Stevens stayed in Chicago for college where
he received his undergraduate degree from the University of
Chicago in June 1941 with highest honors.13 Shortly after grad-
uating, Stevens enlisted in the Navy where he was commissioned
as an officer on December 6, 1941. Stevens spent his Navy
service stationed at Pearl Harbor breaking Japanese codes, for
which he was awarded the Bronze Star.14

After the war, Stevens returned to Chicago for law school, and
enrolled at his father’s alma mater, Northwestern.15 Stevens
compiled a spectacular record there. He served as editor-in-chief
of the law review. And, he graduated first in his class after just
two years, with the highest grade-point average in the school’s
history.16 His academic success earned Stevens a clerkship on
the Supreme Court for Justice Wiley Rutledge.

2 2 ·  A N T I T R U S T

C O V E R  S T O R I E S

Antitrust, Vol. 34, No. 1, Fall 2019. © 2019 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof may not be
copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.

T R U S T B U S T E R S

Justice John Paul Stevens: 
Keeping the Antitrust
Flame Alive
B Y  W I L L I A M  K O L A S K Y  

WH E N  J U S T I C E  J O H N  P A U L  S T E V E N S
died last July, at age 99, his obituaries focused not
only on the length of his tenure on the Supreme
Court—nearly 35 years, making him the third

longest-serving and second oldest justice in Supreme Court 
history—but also on how he had evolved over time from “a
Republican antitrust lawyer into the outspoken leader of the
court’s liberal wing.”1 These obituaries typically cited some of his
more notable opinions on civil liberties, such as his opinion in
Rasul v. Bush,2 and his strong dissents in two of the Court’s most
controversial decisions over the last two decades, Bush v. Gore
and Citizens United.3

What the obituaries usually failed to mention was the impor-
tant role Justice Stevens also played as one of the most con-
sistent and effective advocates on the Court for strong antitrust
enforcement throughout the more than three decades he served
on it. Over that period, Justice Stevens wrote opinions for the
Court in several of its most important decisions in favor of anti -
trust plaintiffs. The first of these was National Society of Profes -
sional Engineers in 1978,4 and the last, shortly before his retire-
ment, was American Needle in 2010.5 Throughout his time on the
Court, Justice Stevens also dissented from many of the Court’s
most significant decisions in favor of antitrust defendants, includ-
ing Matsushita, Brooke Group, Twombly, and Leegin.6
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The last 16 years of the period in which Stevens was practic-
ing antitrust law, from 1953 to 1969, coincided with what we now
call the Warren Court era. In his book Five Chiefs: A Supreme Court
Memoir, Justice Stevens recalls the only time he argued a case
in the Supreme Court while Earl Warren was Chief Justice.26 The
case was FTC v. Borden Co.,27 a Robinson-Patman case Stevens
had won below, but lost in the Supreme Court by a 6-to-3 vote. In
discussing this experience, Stevens is particularly critical of a con-
curring opinion by Justice Douglas suggesting that his client had
a monopoly it was using “to breed more monopoly.”28 Pointing out
that the FTC had accused his client neither of having a monopoly
nor of using it to breed any other monopolies, Stevens complains
that Douglas’s opinion “represented an approach to the antitrust
laws that was characteristic of the work of the Court as a whole
when Earl Warren was the chief”—an approach with which he
wrote, “I did not—and do not—agree.”29

This disagreement, Justice Stevens explains, stemmed, in
part, from what he learned as a young lawyer teaching a course
in antitrust law at the University of Chicago with the economist
Aaron Director, who was one of the founders of the Chicago
School and who Stevens describes as “a brilliant teacher whose
protégés included Bob Bork and Dick Posner.”30 He then lists
three “fundamentals” he learned from Director. One was that
“price concessions by competitors in free markets are more like-
ly to benefit consumers than is rigid enforcements of rules pro-
hibiting sellers from charging different customers different prices
for similar goods.”31 A second was that “the sale of one product
on condition that the buyer accept another is sometimes a form
of beneficial price cutting, rather than an abuse of market power
often condemned by characterizing it as an illegal ‘tying arrange-
ment.’”32 A third was that patents do not always give their hold-
er market power.33 These three “fundamentals” later figured
prominently in Justice Stevens’s decisions while on the Supreme
Court. 

Appointment to the Bench
In his memoirs, Stevens credits Senator Charles Percy—a friend
and classmate from the University of Chicago—with recom-
mending to Richard Nixon’s Justice Department that he be
appointed to the Seventh Circuit in 1970.34 Stevens writes that
while he was initially reluctant, he later never regretted letting
Senator Percy persuade him, even though it meant giving up his
summer home on Lake Michigan, although not the second-hand
single-engine Cessna 172 he had purchased a few years earlier
for $10,500 and loved flying on weekends well into his tenure on
the Supreme Court.35

As a Seventh Circuit judge, Stevens continued to show a “spe-
cial interest” in antitrust. In his five years on the court of appeals,
he sat on 15 of the 32 antitrust cases the court heard.36 Of those
15 cases, Stevens was the author of nine majority opinions and
only one dissent. 

When Justice Douglas announced his retirement from the
Supreme Court in November 1975 due to his declining health,
President Ford, who was facing a challenging election campaign
the next year, wanted to act quickly to appoint a replacement who

Stevens’s Career as an Antitrust Litigator
Following his clerkship, Stevens returned to Chicago. Aside from
one brief stint in Washington, D.C. in the early 1950s, Stevens
would remain in Chicago until he was appointed to the Supreme
Court in 1975. During that period, Stevens would develop a
national reputation as a leading antitrust litigator.

Justice Stevens says he first became interested in antitrust
while in law school. He was taught antitrust by James Rahl, a
young first-year professor who had himself been out of law school
for only a few years and who became a life-long friend. Stevens
credits Rahl with teaching him two “fundamental lessons” about
antitrust. The first was that the text of the Sherman Act could not
be read literally as condemning all restraints of trade because that
would destroy the entire body of contract law. The courts, there-
fore, needed to apply a rule of reason in determining whether any
particular restraint was unlawful.17 The second was that the rule
of reason is narrower than its name might suggest: It “does not
protect any rule that a judge might consider reasonable, but only
those rules that do not have an adverse effect on competition in
a free market.”18 Both principles figured prominently in Justice
Stevens’s antitrust opinions while on the Supreme Court.

Justice Stevens’s appetite for antitrust law was further whet-
ted by his clerkship with Justice Rutledge.19 During his clerk-
ship, he heard Attorney General Tom Clark argue the Paramount
Pictures antitrust case and worked on several important antitrust
opinions, including FTC v. The Cement Institute20 and Mandeville
Island Farms, Inc. v. American Crystal Sugar Co.,21 both of which
the Court decided for the plaintiffs. 

Returning to Chicago after his clerkship, Stevens joined the
firm that is now Jenner & Block. There, Stevens worked with a
partner who had earned a nationwide reputation as an antitrust
litigator, Edward Johnston.22 The two worked together on several
major antitrust cases and co-authored an article on the Supreme
Court’s decision in American Tobacco Co. v. United States,23 in
which the Court found the major tobacco companies guilty of vio-
lating Section 2 of the Sherman Act by conspiring to raise prices
for cigarettes during the Great Depression.

When the ABA formed a new Section of Antitrust Law in 1951,
Johnston became its first chairman.24 Not long after, Johnston rec-
ommended Stevens to be associate counsel to the House Judi -
ciary Committee’s newly formed Subcommittee on the Study of
Monopoly Power. It was in that role that Stevens first met Edward
Levi, who had taught antitrust law at the University of Chicago,
served as the dean of the law school and president of the uni-
versity, and later became Attorney General under President Gerald
Ford. 

Shortly after Edward Levi left the subcommittee staff, Stevens
returned to Chicago, where he started a new law firm with two for-
mer associates from his prior firm. As a member of this new firm,
Stevens spent the next 15 years litigating antitrust cases. He
also spent two years serving on the Attorney General’s Commit -
tee to Study the Antitrust Laws, a blue ribbon committee of
antitrust practitioners and scholars whose final report recom-
mended continued strong enforcement of the antitrust laws.25
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would not be a source of controversy, as President Nixon’s first
two nominees had been.37 Ford asked his attorney general,
Edward Levi (whom you recall Stevens knew from the House
Judiciary Committee), to find a nominee who would win easy
approval. Levi recommended Stevens.

On Levi’s recommendation, Ford invited Stevens to a White
House dinner he hosted on the Monday before Thanksgiving, hon-
oring a select group of federal judges, several of whom were
potential candidates for the Supreme Court. After conversing
briefly with Stevens at the dinner, Ford called Stevens just four
days later.38 He told Stevens that he had decided to name him to
the Court, but wanted to be sure Stevens would accept the nom-
ination. Stevens gave Ford what he says was “probably an inco-
herent affirmative and enthusiastic response.”39 Unlike Dwight
Eisenhower’s feelings about having nominated both Earl Warren
and William Brennan to the Court, Ford never regretted his deci-
sion to place Stevens on the Court. Thirty years later, Ford wrote:
“I am prepared to allow history’s judgment of my term in office to
rest (if necessary, exclusively) on my nomination 30 years ago of
Justice John Paul Stevens to the U.S. Supreme Court.”40

Justice Stevens’s Antitrust Legacy 41

One measure of a Supreme Court justice’s legacy in any area of
law is how many of his or her opinions appear in the leading case-
books in that field. By that measure, Justice Stevens’s antitrust
legacy seems secure. Of the 14 majority opinions he wrote for
the Court, a dozen can now be found in most antitrust case-
books. The names of these cases should be familiar to anyone
who has studied or practiced antitrust law. They include:
� Four opinions in cases that helped shape how the courts now

apply Section 1 of the Sherman Act to alleged horizontal
restraints: National Society of Professional Engineers, Maricopa
County Medical Society, NCAA v. Board of Regents, and Superior
Court Trial Lawyers Association.42

� The opinion in American Needle. Inc. v. NFL,43 in which the
Court held that the conduct of a joint venture among firms that
maintain their distinct economic identities and that are poten-
tial competitors is subject to Section 1 of the Sherman Act.

� Three opinions in cases that now control how the courts apply
the antitrust laws to the tying or bundling of products: Jefferson
Parish, Independent Ink, and Fortner II.44

� The opinion in the only monopolization case under Section 2
that the Court has decided in favor of the plaintiff since Earl
Warren retired a half-century ago, and which is now viewed as
defining “the outer boundary” of the law under Section 2:
Aspen Skiing Co. v. Aspen Highlands.45

� The opinion in the case that established the five factor test the
courts now apply to determine whether an antitrust plaintiff
has standing to seek damages or injunctive relief: Associated
General Contractors.46

� The opinion in the last Robinson-Patman case—nearly 30
years ago—that the Court has decided in favor of the plaintiff:
Texaco, Inc. v. Hasbrouck.47

� An opinion in which the Court applied the “affecting com-
merce” test to hold that the federal courts had jurisdiction

under the Sherman Act to hear a single doctor’s claim that he
was the victim of a boycott by rival doctors in the same city:
Summit Health, Ltd. v. Pinhas.48

Two things are striking about this list. First, all but four of
these cases were decided in favor of the plaintiffs—the main
exceptions being the three tying cases in which Justice Stevens
wrote opinions ruling in favor of the defendants, all of which
reflected lessons he learned from Aaron Director.49 Second, all
but one of these cases were decided before the Court began its
17-year long string from 1993 until 2010 of ruling in favor of the
defendants in 20 straight antitrust cases. Stevens dissented in
seven of these cases.50

That string of 20 straight cases decided for the defendants
was not broken until later in 2010, when the Court finally ruled
unanimously in favor of a plaintiff in an antitrust case in American
Needle v. NFL.51 In an opinion by Justice Stevens, the Court
rejected an argument that the NFL and its teams were incapable
of conspiring within the meaning of Section 1 of the Sherman Act
because they acted as a single entity with respect to the licens-
ing of their team logos and other trademarks. In rejecting that
argument, the Court held that because the individual NFL teams
were separate economic entities that were “potentially compet-
ing suppliers of valuable trademarks” their decision to license
their trademarks through a single joint sales agent was concert-
ed action subject to review under Section 1. Justice Stevens
added, however, that this did not mean that the NFL and its
teams were “trapped by antitrust law.”52 He explained that
because sports teams need to cooperate in creating and mar-
keting their product (i.e., NFL football), the per se rule would not
apply to their agreement to license their trademarks through a
single joint agent, citing his earlier decision in NCAA v. Board of
Regents. Their licensing agreement would, therefore, have to be
reviewed under the rule of reason and might be found not to vio-
late Section 1 without the need for a detailed analysis, perhaps
even in “the twinkling of an eye.”53

Justice Stevens’s opinions in the first two groups of the cases
listed above all reflect the fundamental lessons he says he
learned from Professors James Rahl and Aaron Director. 

The first group of cases involved alleged horizontal restraints.
In these cases, Justice Stevens applied one of the “fundamen-
tals” he had learned from Rahl, namely, that the courts’ inquiry
under the rule of reason should be strictly limited to the effect
of an alleged restraint on competition. Applying that principle,
Justice Stevens’s opinions in these cases all rejected arguments
by the defendants seeking to justify what appeared to be a naked
horizontal restraint of trade with claims that by restricting com-
petition they could benefit the public in some other way—for
example, by controlling health care costs in Maricopa or by pro-
viding better legal representation for indigent criminal defen-
dants in Superior Court Trial Lawyers. In each case, Justice
Stevens, in holding the restraints illegal, rejected these proposed
justifications because they were at odds with the fundamental
policy of the Sherman Act, which reflected “a legislative judgment
that ultimately competition will produce not only lower prices, but
also better goods and services.”54
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In his opinion for the Court in Jefferson Parish, Justice Stevens
likewise sought to apply one of “fundamentals” he had learned
from Aaron Director, namely, that “the sale of one product on the
condition that the buyer accept another is sometimes a form of
beneficial price-cutting rather than an abuse of market power.”55

Stevens felt constrained, however, by prior decisions of the Court
that had held certain tying arrangements to be “per se illegal.”56

Justice Stevens, therefore, reformulated the test for per se ille-
gality by requiring that a plaintiff, in order to prove that a tying
arrangement was per se illegal, would need to prove that: (1) there
was separate demand for the tying and tied products, (2) the
defendant had market power with respect to the tying product
which it was using to force buyers to take the tied product from
it rather than from another supplier, and (3) the alleged tying
arrangement would foreclose a substantial amount of commerce
in the market for the tied product. While Justice Stevens charac-
terized these three requirements as a test of per se illegality, they
plainly moved the analysis of tying arrangements toward some-
thing more closely resembling a rule-of-reason analysis.57

In addition to the majority opinions they write for the Court, the
other way in which justices can leave their mark on an area of law
is through their dissenting opinions, which may help influence
how courts decide similar issues in the future. Keenly aware of
the ability to influence future decisions through dissenting opin-
ions, Justice Stevens was not shy about expressing his dis-
agreement with the Court when he felt it had erred in ruling for
an antitrust defendant. During his 35 years on the Court, Justice
Stevens wrote 17 dissenting opinions in antitrust cases—all but
one in cases where the Court had ruled for the defendant.58

Several of Justice Stevens’s dissenting opinions were in
cases in which the Court had held that the alleged anticompeti-
tive conduct was exempt from the antitrust laws under the state
action doctrine.59 Several others were in cases in which the
Court had denied antitrust plaintiffs access to the courts, either
by requiring that they arbitrate their antitrust claims or by deny-
ing them standing.60 Another was in Brooke Group, where the
Court reversed a lower court decision finding that the defendant
had set below-cost prices on its generic cigarettes to pressure
the plaintiff to raise its prices as well.61

Justice Stevens’s most passionate dissenting opinion in an
antitrust case, however, came in Bell Atlantic Corp. v. Twombly.62

In that case, the Court had affirmed the dismissal of an antitrust
claim against Bell Atlantic and the other former Bell Operating
Companies for allegedly colluding to stay out of one another’s ter-
ritories and to block entry by other competitive local exchange
carriers. In doing so, the Court held that the “no set of facts”
notice pleading standard from Conley v. Gibson63 had “earned its
retirement,” and replaced it with a new “plausibility” standard
requiring that a plaintiff allege sufficient facts to state a plausi-
ble claim for relief.64

As he wrote in his memoirs 12 years later, Justice Stevens
viewed the Court’s decisions in Twombly and, two years later, in
Iqbal,65 as “profoundly misguided.”66 Quoting one of the country’s
preeminent experts on civil procedure, Professor Arthur Miller,
Stevens argued that these were “the latest steps in a long-term

trend that has favored increasingly early case disposition in the
name of efficiency, economy, and avoidance of abusive and mer-
itless lawsuits.”67 This trend, he argued (again quoting Miller),
“marks a continued retreat from the principles of citizen access,
private enforcement of public policies, and equality of litigant
treatment in favor of corporate interests and concentrated
wealth.”68 These are the words of a justice who cared passion-
ately both about equal justice for all citizens and about the impor-
tance of the antitrust laws in maintaining competitive markets and
in preventing undue concentrations of wealth.

Justice Stevens, in short, was, during his three decades on
the Court, one of the Court’s most ardent and effective trust-
busters. His death earlier this year was a sad moment for all who
believe in the importance of the antitrust laws as the Magna
Carta of our free enterprise economy.�
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